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DUI LUKEWARM TOPICS



METABOLITES















URINE (A)(3) CASES – HARRIS Challenge

Claim – Urine does not show what is active in the 
blood.  Harris requires dismissal because urine 
does not demonstrate impairment at that time.

Defense has raised in all types of (A)(3) urine 
cases.





URINE (A)(3) CASES - HARRIS

Make sure tox results contain a parent drug 
defined in ARS § 13-3401 or its active 
metabolite.

 If only have metabolite(s) needs to be capable 
of impairment (or you need to pursue the 
McFadden fn 8 process.)

Reminder – urine is better for some drugs.



URINE (A)(3) CASES - HARRIS

 Harris: “We find that the legislature intended to prohibit 
driving with any amount of an impairing substance 
resulting from a drug proscribed in § 13–3401 in the body.”

 Harris does not say or imply that “in the body” means “in 
the blood”. 

One's bladder is still in the body.

We have a drug defined in 13-3401 and/or an active 
metabolite in the body. 

Whether or not that drug/active metabolite is acting to 
impair the body is a question for the A(1) charge, not the 
A(3). 



URINE (A)(3) CASES - HARRIS

Defense argument misconstrues Harris use of “non-
impairing metabolite”.

 The court is discussing metabolites that are incapable 
of impairment. 

Defense attempts to broaden term to include 
metabolites that are active but aren’t in the blood & 
are incapable of impairing due to their location rather 
than their nature. 



URINE (A)(3) CASES 

28-1381. Driving or actual physical control while 
under the influence; trial by jury; presumptions; 
admissible evidence; sentencing; classification

A. It is unlawful for a person to drive or be in actual 
physical control of a vehicle in this state under any of 
the following circumstances:

*   *   *

3. While there is any drug defined in section 13-3401 or its 
metabolite in the person's body.



URINE (A)(3) CASES
STATUTORY INTERPRETATION REMINDERS

When interpreting enactments, courts are not to supply 
meaning that is not found in the specific provision. Kiley 
v. Jennings, Strouss and Salmon, 187 Ariz. 136 (App. 
1996).

Absent constitutional infirmities, courts "are required to 
apply statutes as written." City of Flagstaff v. Mangum, 
164 Ariz. 395, 401, (1991).

 The judiciary should not add to a provision that which 
the enacting body deemed unnecessary. Werner v. 
Prins, 168 Ariz. 271 (App. 1990).



URINE (A)(3) CASES - HARRIS

State v. Phillips, 178 Ariz. 368 (App. 1994).

State v. Hammonds, 192 Ariz. 528 (App. 1998).



URINE (A)(3) CASES - HARRIS

Evidence of impairment helps – even with 
the (A)(3) charge.





RECENT MVD CHANGES
A case study in the law the unintended consequences



After August 9, 2017?



Suspension
 Do your time…now there is no 

crime!

Revocation/Cancelation
 Indefinite or “permanent”

 Requires application for 
reinstatement

 Medical documentation



SUSPENSIONS – malum prohibitum, malum in se

• Points suspension
• Red light/stop sign 

running
• Aggressive driving
• Moving violations 

resulting in 
death/physical injury



SUSPENSIONS – malum prohibitum, malum in se

FTA/FTP
• Until court satisfied

Insurance
• Varies

Suspended plates
• Varies











Q.  A “highway” is defined as….





NEW RULE 15.1(b)(4)

 (4) for each expert who has examined a defendant or 
any evidence in the case, or who the State intends to 
call at trial:

 (A) the expert's name, address, and qualifications;

 (B) any report prepared by the expert and the results of 
any completed physical examination, scientific test, 
experiment, or comparison conducted by the expert; 
and

 (C) if the expert will testify at trial without preparing a 
written report, a summary of the general subject matter 
and opinions on which the expert is expected to testify;



When Will Rule 15.1(b)(4) Apply?



NEW RULE 15.1(b)(4)- DISCLOSE 
POTENTIAL EXPERTS

 1.   The State may call the following additional witnesses:

 Ronald Skwartz

 Erin Boone

 Robert Stevenson

 Herlinda Graham

 David Flores

 Sarah Cione

 Sheila Azutillo 



NEW RULE 15.1(b)(4)- PROVIDE THE SUMMARY
 The effects of alcohol on the human body including consumption, 

absorption, distribution, metabolism and elimination

 Signs and symptoms of alcohol impairment, including progression of 
impairment

 Field sobriety tests and divided attention as cues of impairment

 Operation and theory of the Intoxilyzer 8000 

 Function, quality assurance and reliability of the Intoxilyzer 8000 & 
test results

 Ethanol absorption by human tissue and ethanol evaporation time

 Periodic maintenance for the Intoxilyzer 8000

 DPS regulations as related to breath alcohol measuring instruments

 Consensus in scientific community regarding impairment for persons 
with a blood/breath alcohol content of .08 or above

 Drink calculations



NEW RULE 15.1(b)- ADDRESS REBUTTAL

This list does not include rebuttal evidence 
because the extent of rebuttal evidence 
needed cannot be determined prior to the 
defense presentation of evidence and cross-
examination of witnesses. 



NEW RULE 15.1(b)- PROVIDE A 
DISCLAIMER

 In providing the above information, the State believes it 
has complied with the requirements of Criminal 
Procedure Rule 15.1(b)(4)(C).  If defense counsel 
believes this notice is insufficient, the State requests 
counsel to notify the State so the matter may be 
resolved as required by Criminal Procedure Rule 15.7(a).

 Additional clarification, if needed, may be also be 
obtained through an interview of the expert.  Any 
request for an interview should be made in writing and 
at least ten days prior to trial.



NEW INTOXILYZER 9000



USING YOUR DRE





DRUG RECOGNITION EVALUATION

 Breath Test

 Interview of arresting officer

 Preliminary Examination (1st pulse +)

 Examination of Eyes

 Divided attention tests (FSTs +)

 Vital signs

 Dark room examination

 Muscle tone examination

 Injection site examination

 Suspect’s statements

 Opinion of the evaluator

 Toxicology results
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Eyes are the window to the soul

Miosis
Mydriasis
Bruxism



Vitals in relation to DRE average
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Homeostasis is the tendency 
to resist change in order to 
maintain a stable, relatively 
constant internal 
environment.



Vitals in relation to DRE average



DRUG RECOGNITION EVALUATION
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OPINION OF THE EVALUATOR

Your blood criminalist can’t say “He’s drunk”

Rule 704(b)



Governor Doug Ducey 

Thank You!
Adam Garvin

Deputy County Attorney
Pinal County Attorney

Adam.Garvin@pinalcountyaz.gov


